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IN THE 


United States Court of Appeals 

For the District of Columbia 


Case No. 9084 


WILLIE FARRALL, et al. 


Appellants 


vs. 


DISTRICT OF COLUMBIA AMATEUR ATHLETIC 
UNION, a Corporation, et al. 

Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 
Jurisdictional Statement 

i 

Willie Farrall, et al. (plaintiffs below) appeal from a 
final order against them in favor of the appellees (defend¬ 
ants below), entered in the District Court of the United 
States for the District of Columbia in Civil Cause No. 
28097 on June 27, 1945, sustaining appellees’ motion to dis¬ 
miss appellants’ petition for an injunction and for a decla¬ 
ratory judgment. 

The District Court had jurisdiction under the D. C. Code, 
1940, Title 11, Sec. 101, and U. S. Code, Title 28, Section 
400. 
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Statement of the Case 

Appellants are all Negro youths, duly qualified amateur 
athletes, registered and in good standing with the appellee 
corporation, the District of Columbia Athletic Union, and 
with the Amateur Athletic Union of the United States. They 
brought this action on their own behalf and on behalf of all 
other persons similarly situated in the District of Columbia, 
a class too numerous to include all the members thereof as 
parties plaintiff. Appellants alleged in their petition (Ap¬ 
pendix pp. 6-8) that the individual appellees, acting in their 
capacity as members of the Registration Committee of the 
corporate appellee, had denied to them, solely because of 
their race and color, the right to compete in amateur ath¬ 
letic events sponsored by, held under the auspices or au¬ 
thority of, or sanctioned by the corporate appellee. The 
gist of appellants’ complaint is found in the allegation that, 
despite their contractual rights, arising out of payment of 
dues and registration fees to the corporate appellee, and 
the acceptance thereof, they have been denied, and are 
continuing to be denied the most valuable benefit promised 
and owed in exchange therefor—eligibility to compete in 
any amateur athletic contest sanctioned by the corporate 
appellee in the District of Columbia area. Appellees have 
accomplished this wrong through a device adopted by the 
individual appellees in unlawfully restricting the sanction 
of appellees as issued to promoters of amateur athletic 
events by the inclusion of a proviso in each such sanction 
as follows: 

“The Registration Committee of the District of Co¬ 
lumbia Association of the Amateur Athletic Union 
does not sanction mixed racial competition or exhibi- 

1 tions in any sport under its jurisdiction.” (Appendix 
p. 7.) 

Appellants further alleged, as current example of how 
this discriminatory sanction worked an injustice upon them, 
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the fact that they had been barred from the Washington 
Daily Post Boxing Competition held in January and Feb¬ 
ruary, 1945, solely on the ground that the sanction issued 
by the appellees prevented their entrance therein. (Ap¬ 
pendix p. 8.) Appellants further alleged that similar 
meets and competitions are being, and will be in the future, 
held under the jurisdiction of the appellees, and that un¬ 
less restrained therefrom, the appellees will continue to in¬ 
sert the same or a similar restrictive clause in sanctions 
issued under their jurisdiction. (Appendix pp. 8, 9.) As¬ 
serting their contractual rights, appellants prayed the 
court below for an injunction which would restrain the 
appellees, and each of them from inserting such restrictive 
clauses in future sanctions to be issued by them, and for 
a declaration of appellants’ rights under their contracts 
with the corporate appellee and its parent body. (Appendix 

p. 10.) 

To all of which the appellees filed their motion to dismiss, 
accompanied and supported solely by an affidavit of the 
president of the corporate appellee. In that affidavit it was 
admitted that the corporate appellee did not sanction mixed 
racial competition between white and Negro contestants 
and attempted a justification upon an alleged “policy” 
appliable in the District of Columbia. (Appendix p. 13.) 

Appellants submitted a memorandum in opposition there¬ 
to, (Appendix p. 18), and after argument upon the ques¬ 
tions involved, the court below, on June 26, 1945 submitted 
a “memo” (Appendix p. 21), and on June 27, 1945 entered 
an order sustaining the motion. (Appendix p. 22.) To all 
of which appellants, by their counsel duly excepted and 
saved their record. 
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Summary of Argument 

I. : 

The District Court was in error in holding that the 
controversy here had become moot and no longer justicia¬ 
ble. This issue, neither briefed nor even suggested by the 
litigants, nor by the Court during argument, makes its 
first appearance in the memorandum opinion dismissing 
the complaint. The ruling ignores the allegations and 
prayers of the complaint showing that a continuing wrong 
is here involved and that relief is sought to prevent re¬ 
currence of that wrong. The Supreme Court has repeated¬ 
ly held that controversies involving such continuing wrongs 
are not moot. r 

I 

II. 

The motion to dismiss does not disclose any deficiency 
in the complaint or the cause of action it states. The mo¬ 
tion did not even purport to show that the complaint was 
insufficient. Instead, it sought to introduce new and con¬ 
troverted allegations of fact. Ev6n this improperly plead¬ 
ed new matter was self-contradictory and insufficient to 
defeat the complaint. Thus, the motion must fail both be¬ 
cause the matter it introduced was not properly to be con¬ 
sidered except at a trial on the merits and because, even 
if considered, the allegations were insufficient to defeat the 
complaint. 

ARGUMENT 

I 

The Court Erred in Holding this Controversy Moot and 

) 

Not Justiciable. * 

In granting appellees’ motioi} to dismiss, the District 
Court filed a memorandum stating the ground of decision 
as follows: r 


“No present controversy subject to judicial deter¬ 
mination—Post boxing competition past. Declaratory 
judgment application denied, no justifiable controversy, 
hence judicial function may not be appropriately ex¬ 
ercised.” (Appendix p. 2i.) 

The stated ground of decision was not urged, or even 
mentioned, in appellees’ motion to dismiss, in the Points 
and Authorities supporting or opposing that motion, or 
by either side in oral argument. Relying apparently up¬ 
on the fact alleged in Paragraph 8 of the Complaint that a 
specific violation of the right here asserted occurred in 
January and February, 1945 (Appendix p. 7) the Court 
of its own motion and initiative decided the controversy 
to be moot. In these circumstances, without benefit of 
briefs and argument and acting summarily under the pres¬ 
sure of a heavy calendar, it is understandable that the Dis¬ 
trict Court might, as it did, fail to give effect to either the 
controlling allegations of the complaint or the applicable 
principles of law as eunuciated by the Supreme Court. 

The gravamen of the complaint is the continuing exclu¬ 
sion of appellants and all other registered Negro athletes 
from “open” and “championship” competition by arbi¬ 
trary, unauthorized and unlawful action of appellees. Para¬ 
graph 8 of the Complaint alleges the occurrence of such a 
wrong in January and February, 1945 on the occasion of a 
certain championship boxing tournament. (Appendix p. 
7.) Paragraph 9 alleges that similar contests have been 
conducted in the past and that by similar wrongful action 
appellees have consistently accomplished the exclusion of 
appellants and others similarly situated from such com¬ 
petition (Appendix p. 9). It is further alleged in the same 
paragraph that such unlawful conduct will continue in the 
future with the same result as heretofore unless restrained 
by the court (Appendix p. 9). 
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In the light of these allegations appellants in their pray¬ 
ers numbered III and IV pray for an injunction restraining 
for the future the continuation or further repetition of the 
wrong in question and for a declaratory judgment that the 
course of action which appellees are following and propose 
to continue to follow be adjudicated a legal wrong against 
appellants and all others similarly situated. (Appendix p. 
10 .) ! 

Thus to state the allegations of the complaint is to re¬ 
veal that a consistent and continuing course of illegal ac¬ 
tion^ past, present and prospective is the subject of com¬ 
plaint. The events of January and February, 1945 as al¬ 
leged by appellants stand as but the then most recent ex¬ 
ample and manifestation of the continuing wrong. Thus 
on its face the complaint shows the controversy is not moot 
but is continuing. 

A line of decisions in similar situations shows the con¬ 
sistent overruling of contentions that controversies become 
moot in such circumstances. 

In the leading case of United States v. Trans-Missouri 
Freight Association , 166 U. S. 290, 17 S. Ct. 540, 41 L. Ed. 
1007, an action had been brought by the United States to 
enjoin the operation of an agreement among certain rail¬ 
roads as in violation of the Sherman Act. The lower court 
dismissed the complaint and the government appealed. The 
defendants filed a motion in the Supreme Court for dis¬ 
missal on the ground that the Association had been dis¬ 
solved. The motion was denied in an opinion stressing the 
likelihood of the repetition of the wrong unless restrained. 

In Southern Pacific Terminal Company v. Interstate Com¬ 
merce Commission, 219 U. S. 498, 31 S. Ct. 279, 55 L. Ed. 
310, the Southern Pacific Terminal brought an action to 
enjoin the enforcement of an I. C. C. order. The order w*as 
limited to two years and the time expired "while the case was 
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being appealed. On the question whether or not the case 
was moot, Mr. Justice McKenna, speaking for the Supreme 
Court, said: 

“In the case at bar the order of the Commission may 
to some extent (the exact extent it is unnecessary to 
define) be the basis of further proceedings. But there 
is a broader consideration. The question involved in 
the orders of the Interstate Commerce Commission are 
usuallv continuing (as are manifestlv those in the case 
at bar), and these considerations ought not to be, as 
they might be, defeated, by short-term orders, capable 
of repetition, yet evading review, and at one time the 
government, and at another time the carriers, have 
their rights determined by the Commission without a 
chance of redress.” (219 U. S. at p. 515.) 

More recently, in Leonard & Leonard v. Earle, 279 U. S. 
392, S. Ct. , , L. Ed. , the Supreme Court 

applied the same doctrine to a petition for mandamus to 
compel issuance of a license for a particular year. The year 
expired wdiile the litigation w*as pending, but the Court held 
that relief should be granted since a similar license would be 
needed by petitioner in subsequent years. Accord: Federal 
Trade Comm. v. Goodyear Tire & Rubber Co., 304 U. S. 
257, S. Ct. , L. Ed. . And com¬ 

pare Morris v. Williams, 149 F. (2d) 703 (C. C. A. 8th); 
Yarnell v. Hillsborough Packing Co., 70 F. (2d) 435 (C. C. 
A. 5th). 

It follows that the stated ground of decision here is whol¬ 
ly untenable. 


n 

No Deficiency in the Complaint is Disclosed by the Mo¬ 
tion to Dismiss. 

The motion of appellees to dismiss the complaint herein 
purports to be based upon alleged failure of the plaintiffs 
to state a claim upon which relief can be granted. Unless 
the complaint is inadequate on its face, the motion is not a 
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proper one under Kule 12(b) of the Rules of Civil Proce¬ 
dure. 

In this case the motion fails to state and does not even 
attempt to state any respect in which the complaint is in¬ 
sufficient. Instead it seeks through an appended affidavit 
(Appendix p. 14) to deny certain allegations of the com¬ 
plaint and to offer evidence contesting matters properly 
alleged in the complaint. The pleading is the familiar 
“speaking demurrer"’, undertaking the function of an an¬ 
swer and not of a motion to dismiss. Such a motion, relying 
on new and controversial allegations, must fail. 

McConville v. District of Columbia, 26 F. Supp. 
295; 

Brandenburg v. Brandenburg , No. 10210, Dist. Ct. 

D. C., 70 Wash. L. Rep. 429; 

Sherman v. Wanamaker, 29 F. Supp. 650. 

More specifically, the complaint itself alleges that the 
individual appellees, acting as members of the registration 
committee of the defendant corporation “are given plenary 
power over * * * the sanctioning of all amateur athletic 
contests held in the District of Columbia”. (Appendix p. 
3.) Paragraph 7 states as the gravamen of the complaint 
that the appellee corporation and the appellee members 
of its registration committee, through unlawful and ar¬ 
bitrary restrictive provisions in their sanctions are exclud¬ 
ing appellants and all other Negroes, from “competing in 
District-wide open and championship events, tournaments 
and competition.” Paragraph 8 alleges that such unlawful 
action has operated to exclude appellants from the District¬ 
wide Championship boxing tournament contract of the 
Washington Post to determine a local championship eligible 
to compete in a national championship tournament as well 
as from all other open and championship events. It is fur¬ 
ther alleged in paragraph 7 that in violation of the rules 
of the appellee corporation and a parent corporation, The 
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Amateur Athletic Union of the United States, appellees 
have deprived plaintiffs of the valuable rights and privi¬ 
leges which are theirs, both as registered amateur athletes 
and by virtue of their contracts with appellees. 

It is the sole purpose and effect of the motion to dismiss 
to deny certain of these allegations. Appellants propose 
to prove these allegations when the matter is at issue on its 
merits. Appellees may not avoid meeting the issue on its 
merits by incorporating the substance of their answer in an 
alleged motion to dismiss. 

In argument below appellees sought to meet the foregoing 
contention by pointing out statements contained in several 
cases. But these cases are not in point. 

In Central Mexico Light and Power Company et al . v. 
Munch et al., 116 F. (2d) S5, the Court said, at 87, 

“It is not important whether the objection is called 
a motion to dismiss or one for summary judgment. 
Since the same relief is sought, the difference in names 
is unimportant. In any event, the affidavits presented 
are available on either motion. ,} (Italics supplied.) 

An examination of the statement of facts of the case, (pp. 
86-87) discloses that the affidavits in question went only to 
the jurisdiction of the court, on diversity of citizenship and 
jurisdictional amount—both of which “the court must 
raise * * * of its own motion if not otherwise presented.” 
(p. 87.) The affidavit did not present, as a part of the 
motion, a “speaking demurrer” offering either affirmative 
defenses or denial of the facts alleged in the petition. The 
affidavit of the defendant went merely to the amount in 
controversy, and is, in fact, nothing more than the old 
equity pleading of “disclaimer”. It affords no support 
to appellees’ theory that a supporting affidavit to a motion 
to dismiss for want of a cause of action can introduce ex¬ 
traneous matter. 
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Gallup v. Caldwell, tt ai., 120 F. (2d) 90, is equally easily 
distinguishable. That involved the question of whether or 
not the motion to dismiss could properly raise the question 
dehors the record, of the ownership of stock prerequisite to 
maintain the action. Plaintiff’s allegation of ownership 
was negated by the fact, alleged in the motion, that she was 
not a stockholder of record. Registration on the corporate 
records was a condition precedent} to maintenance of the 
suit and should be established prior to inquiry into the is¬ 
sues involved. There was no question of the merits of the 
plaintiff's claim involved in the motion. The court ex¬ 
pressly declared (p. 93): 

1 “In so holding, we do not indicate that disputed ques¬ 
tions of fact involved in the merits of claim or defense 
may necessarily be fought out as preliminary issues 
raised upon motions. The affidavits hied by the par¬ 
ties here raised no fact controversy, but a question of 
law. No problem arising, oui of a possible claim to 
jury trial is involved/’ 

In the case at bar, the only question presented by the 
motion is one of disputed fact. 

Victory v . Manning etc., 128 F. (2d) 415, likewise relied 
ilpon, is equally distinguishable. Here the defendant relied 
upon a waiver of right to make complaint for assessment 
for delinquency in collection of taxes, which was first pro¬ 
duced by the defendant in the motion to dismiss, through 
a photostatic copy of the waiver. The court uses language 
to indicate that “speaking motions.” are admissible, relying 
upon Gallup r. Caldwell, supra, but points out that the rule 
is based upon the presentation of issues of law, and not of 
fact, and that the situation in the case under decision does 
not involve factual questions determinable by jury. As is 
pointed out by the court, plaintiff could have amended to 
show that the waiver was signed through inadvertence, 
mistake, etc., in order to establish jurisdiction. In other 
words, failure to do so presented only a question of the 
court’s jurisdiction, which may be determined either from 


tlie record or outside it, on motion oi the parties or by the 
court's own inquiry. 

t inally, appellees relied on National War Labor Board 
v. Montgomery Ward & Company, 72 W. L. K. 1093, 144 F. 
(2d) 528, placing particular emphasis on the last paragraph 
of the decision. Again the decision turns upon the question 
ot jurisdiction (see Par’s. (3, 4)), in which the Court of 
Appeals makes it clear that the complaint states only a 
threat of injury, with no substantiating facts. The rule 
announced by the court that it will not entertain jurisdiction 
over an allegation of mere threats, unsupported by proof 
that injury is inevitable, is too well received to require 
citations of authority. But in the instant case appellants 
produce not only allegations of actual injury in the past 
but also that these injuries will continue. The situation in 
the case relied upon is vastly different from the one at bar. 
Here the affidavits of appellees show that there was a genu¬ 
ine issue of fact and attempt to use their denial of these 
facts not to defeat the jurisdiction of the court, but to 
challenge the merits of the complaint. The distinction is 
obvious. 

The concluding paragraph of the decision relied upon is, 
in itself, a denial of the proposition advanced by the ap¬ 
pellees : 

“Even if the complaint had stated a sufficient claim 
the uncontradicted affidavits of the defendants would 
have shown that there was no genuine issue as to any 
material fact * * 

In the case at bar the allegations of the petition and the 
denials of the affidavit are diametrically opposed, moreover, 
admissions in the affidavit concede the position of the ap¬ 
pellants, and therefore raise no jurisdictional question. 

Conceding the utmost of authority to the cases relied 
upon by the appellees, we are forced to the conclusion that 
new matter may be introduced by the motion to dismiss only 
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when it goes to jurisdictional questions, which are those of 
law, and never to questions of fact, which determine the 
issues upon merits. 

It is the opinion of the appellants that the court below 
misconceived the latitude allowed in a motion to dismiss 
when it is based upon jurisdictional questions and when on 
factual questions. We submit that it is still fatal to intro¬ 
duce a “speaking ' 9 motion to dismiss directed against the 
merits of the cause, just as it was at common law. 

But even if the matters alleged in the motion and affida¬ 
vit were properly considered at this stage of the litigation, 
they are self-contradictory and in fact admit the essential 
allegations of the complaint. 

Appellees’ affidavit purports to show that it is not ap¬ 
pellees but other organizations and individuals conducting 
tournaments who control the participation of registered 
athletes herein. Yet page 2 of the affidavit admits that the 
sanctions issued by the appellees prohibit registered Ne¬ 
groes from competing in contests in which white athletes 
are tb participate. Thus, in view of the allegation in para¬ 
graph S of the complaint that the Washington Post “was 
ready and willing to accept defendants as competitors in 
the boxing tournament now in question but refused their 
permission to enter into said competition solely on the 
ground and for the reason that they are Negroes and the 
sanction issued by” the appellees “expressly forbade mix¬ 
ed racial competition.” It is clear, by appellees’ own ad¬ 
mission, that their action has deprived appellants of all 
opportunity to participate in District championship ama¬ 
teur boxing competition and in national championship com¬ 
petition from which the representatives of the District were 
to be determined by the aforesaid District championship 
tournament. 
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Thus the motion to dismiss must fail both because it is 
founded on new, controverted allegations of fact and be¬ 
cause those allegations, even if they were proper, do not 
deny the essentials of appellants’ claim. It is noteworthy 
that the District Court in its memorandum dismissing the 
complaint ignored the stated basis and theory of the motion 
to dismiss. 

Conclusion 

Both the stated ground of the decision below and the 
basis upon which appellees asked for dismissal of the com¬ 
plaint were without support in law. The decision below 
should be reversed and the cause remanded for disposition 
upon the merits. 

Respectfully submitted, 

GEORGE E. C. HAYES, 
Attorney for Plaintiffs, 

613 F. St. N W, 
Washington, D. C. 


of Counsel: 

William H. Hastie, 
Leon A. Ransom. 
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JOINT APPENDIX. 

Case No. 9084. 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 

Willie Farrall 
1700 2nd Street S. W. 

Edward William Banks, by his parent 
and next friend, Matilda Banks 
1624 11th Street N. W. #2 

Henry David Porter, by his parent and 
next friend, Annie Porter 
637 South Carolina Avenue S. E. 

John Jones, by his parent and next friend, 

Eliza Jones 
317 “K” Street S. E. 

Robert Elkerson, by his parent and next 
friend, Sarah Williams 
1003 “S” Street N. W. 

Plaintiffs 

Individually on their own behalf, and on 
behalf of all others similarly situated 

v. 

District of Columbia Amateur Athletic 
Union, a Corporation 17th & Massachu¬ 
setts Avenue S. E., and E. Joseph Aro- 
noff, 647 “E” Street N. W., Joseph Ber- 
tolini, 307 Todd Place N. E., Ralph Fos¬ 
ter, 1736 “6” Street N. W., W. C. Rob¬ 
bins, 1527 Otis Street N. E., and Charles 
M. Fife, 17th and Massachusetts Avenue 
S. E., Members of the Registration Com¬ 
mittee of the District of Columbia Ama¬ 
teur Athletic Union 

Defendants 

Original Complaint Injunction. 

(Filed Mar. 14,1945.) 

1. Plaintiffs invoke the general equity jurisdiction of 
the court, this being a controversy in equity between par- 
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ties resident or to be found within the District of Columbia. 
This is also a proceeding for a declaratory judgment and 
an injunction under Section 274d of the Judicial Code (U. 
S. Code, Tit. 28, Sec. 4U0) for the purposes of determining 
an actual controversy between the parties, namely whether 
the practice and custom of the defendants in requiring as 
a condition for and binding terms of sanctions, as herein¬ 
after more fully explained, for athletic meets and competi¬ 
tions that plaintiffs and all others similarly situated, 
2 be debarred because of their race and color from 
competing in such events, constitute an abridge¬ 
ment of the contractual rights of plaintiffs as registered 
amateur athletes and an unlawful violation of the duties 
delegated to and the power vested in the defendants by the 

Constitution and Bv-Laws of the Amateur Athletic Union 

* 

of the United States. 

2. Plaintiffs are all residents of the District of Columbia 
and amateur athletes, registered as such and in good stand¬ 
ing with the defendant Union and with the Amateur Ath¬ 
letic Union of the United States; all of plaintiffs are Ne¬ 
groes and citizens of the United States. There are in the 
District of Columbia hundreds of Negro citizens who like 
plaintiffs are registered and in good standing with the de¬ 
fendant and with the Amateur Athletic Union of the United 
States and who are aggrieved in the same manner as plain¬ 
tiffs. These persons constitute a class too numerous for 
the inclusion of all members as individual parties to this 
litigation. Plaintiffs sue on their own behalf as registered 
amateur athletes and on behalf of all Negroes in the Dis¬ 
trict of Columbia who are similarly situated. 

3. Defendant Union is a non-profit corporation existing 
and having its principal place of business in the District of 
Columbia and incorporated under the laws of the District 
of Columbia; the defendant Union is composed of several 
clubs and athletic organizations in the District of Columbia, 
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and is a member and component part of the Amateur Ath¬ 
letic Union of the United States. 

4. Defendants, E. Joseph Aronoff, Joseph Bertolini, 
Ralph Foster, W. C. Robbins, and Charles M. Fife are all 
residents of the District of Columbia and together form 
the Registration Committee of the defendant Union, and 
are sued in their official capacities, as well as in their re¬ 
spective individual capacities. As members of such com¬ 
mittee, the individual members acting in their collective 
capacity as a committee, as prescribed by the By-Laws of 
the defendant Union, are given plenary power over all 
matters affecting the registration of amateur athletes, in¬ 
cluding the plaintiffs herein and those on whose behalf 
they sue, and the sanctioning of all amateur athletic con¬ 
tests held within the District of Columbia and adjacent 
territory over which they exercise jurisdiction. 

5. For their cause of action plaintiffs say that the de¬ 
fendant Union is, and in all matters herein complained has 
purported to act as, an active and constituent member of 
the Amateur Athletic Union of the United States, an or¬ 
ganization which exercises sole and complete control 

3 over all amateur athletes and amateur athletic events 
in the United States; and that the defendant Union, 
as such active and constituent members is granted and exer¬ 
cises all of the aforesaid powers of the Amateur Athletic 
Union of the United States, subject only to the Constitution 
and By-Laws of the Amateur Union of the United States, 
over all amateur athletes and amateur athletic competitions 
and events in the area comprised of and containing the Dis¬ 
trict of Columbia, Alexandria, Virginia and Chevy Chase, 
Maryland. The Amateur Athletic Union of the United 
States, composed of the defendant Union and other unions 
similarly organized and exercising similar control oyer 
their respective areas, is the only recognized governing 
body of the United States for organized amateur athletic 
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contests in all of the principal American sports, including 
field and track athletics, swimming, boxing, wrestling 
events, ice hockey and basketball. American participation 
in International Olympic Games contests is controlled ex¬ 
clusively bv the Amateur Athletic Union of the United 
•> * , 

States. Only those athletes who are registered with, or 
are certified as amateurs by the Amateur Athletic Union 
of the United States can represent the United States in 
the above mentioned sports in the Olympic Games. In 
recognition of the authority of the Amateur Athletic Union 
of the United States as thus organized all significant bodies 
and groups attempting to conduct organized amateur ath¬ 
letic sports locally or in a particular sphere have allied 
themselves with and submitted to the jurisdiction of the 
Amateur Athletic Union of the United States. The Ama¬ 
teur Athletic Union of the United States as thus organized 
exercises sole and plenary power over organized amateur 
athletic competition, including organized amateur boxing 
competition, throughout the United States, particularly in 
the District of Columbia, as well as all organized inter¬ 
national competition of every American amateur athlete. 
Since about 1889, the year after the organization of the 
Amateur Athletic Union of the United States, the general 
public, the press and competitors in amateur sports, as 
well as the athletic organizations of foreign nations, have 
recognized and accepted the exclusive authority of the 
Amateur Athletic Union of the United States as a govern¬ 
ing body with power to make and 'enforce rules in all mat¬ 
ters concerning or affecting American amateur 
4 athletes and athletic events. Championships won 
and records achieved in amateur athletic competi¬ 
tion are not recognized by the public, the press, or by ama¬ 
teur competitors in America or foreign nations, unless 
achieved by amateur athletes registered as such with the 
Amateur Athletic Union of the .United States in events 
sanctioned by and held under the auspices of or approved 
by the Amateur Athletic Union of the United States. 


i 
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6. Several million Americans, male and female, includ¬ 
ing all of the champions in the various amateur sports, all 
outstanding competitors and substantially all persons en¬ 
gaged in organized amateur athletic competition are regis¬ 
tered with, and by virtue of such registration obligated to 
observe the regulations of the Amateur Athletic Union of 
the United States and of its constituent units, including the 
defendant Union. It is a basic and strictly enforced rule 
of the Amateur Athletic Union of the United States, and 
of all its constituents, including the defendant Union, that 
all competitors must be registered with the constituent unit 
possessing and exercising control over the region or area 
in which the registrant lives and in which any particular 
amateur competition is to be held, and that all meetings, 
tournaments, competitions and occasions for organized 
athletic competition must be formally sanctioned by the 
constituent Union having jurisdiction over the area in 
which such event is to be held. All athletes, including 
plaintiffs and those on whose behalf they sue, registered 
with the Amateur Athletic Union of the United States, 
through any of its constituent members, including the de¬ 
fendant Union, contract in consideration of the privileges 
of such registration that they will not compete in contests 
or competitions or on occasions not sanctioned by the Ama¬ 
teur Athletic Union of the United States, or one of its con¬ 
stituent members, including the defendant Union, or with 
or against other athletes not registered with or in good 
standing in some such constituent body. Any athlete, in¬ 
cluding plaintiffs and those on whose behalf they sue, who 
competes in an unsanctioned meeting, tournament or event, 
or against an unregistered or debarred amateur athlete, 
is subject, for such infraction of the rules, to debarment 
from all organized amateur athletic competition, whether 
local, national or international. 

5 7. Plaintiffs further say that they, and each of 

them, and all others on whose behalf they sue, in 
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common with all other amateur [athletes in the United 
States, are required to pay an anfnual registration fee to 
the local union exercising jurisdiction over the region in 
which they reside; that a portion of this annual registra¬ 
tion fee is transmitted to the Amateur Athletic Union of 
the United States; that plaintiffs and each of them, and 
all others on whose behalf they sue, have paid such fee for 
the vear 1944-1945 to the defendant Union herein; that a 
portion of this fee was transmitted to the Amateur Athletic 
Union of the United States, the balance being retained by 
the local union for expenses; that ;by virtue of registration 
with and payment of the annual fee to the Amateur Athletic 
Union of the United States, as has been done and paid by 
each of these plaintiffs, and all others similarly situated 
on whose behalf they sue, they, in common with every other 
registered amateur athlete member of the Amateur Athletic 
Union of the United States, acquired and now possess the 
right and privilege of competing in events sanctioned by, 
and with and against amateur athletes registered with the 
Amateur Athletic Association of the United States, subject 
only to such restrictions upon the conduct of the particular 
meeting, tournament or event as jmav be authorized under 
the Constitution and By-Laws of the Amateur Athletic 
Union of the United States and applicable to all registered 
competitors alike. Neither the Constitution, By-Laws, 
special legislation nor the practice and custom of the Ama¬ 
teur Athletic Union of the United States authorizes, con¬ 
dones or permits the restriction of participation in sanc¬ 
tioned events upon the basis of the participants’ race or 
color. In violation of the rights and privileges of the plain¬ 
tiffs, and those on whose behalf they sue, as hereinbefore 
set forth, and in violation of the Constitution, By-Laws and 
regulations of both the Amateur Athletic Union of the 
United States and the defendant Union, the defendant 
Union, acting by and through its Registration Committee, 
of which the individual defendants are the sole members. 
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deprives plaintiffs, and all other Negro members on whose 
behalf they sue, of the privilege and right of com- 
6 peting in district-wide, open and championship 
events, tournaments and competitions by inserting 
in every sanction issued for any amateur contest to be held 
in the District of Columbia the following language: 

“The Registration Committee of the District of Co¬ 
lumbia Association of the Amateur Athletic Union 
does not sanction mixed racial competition or exhibi¬ 
tions in any sport under its jurisdiction.” 

Such prohibition effectively bars plaintiffs and all other 
Negroes similarly situated, on whose behalf they sue, from 
competition as amateur athletes in all district-wide open 
and championship events or contests held in the District of 
Columbia area in that no person or organization may con¬ 
duct such amateur athletic event or competition without 
sanction of the defendant Union issued by the individual 
defendants purporting to act in their official capacities. 

8. Plaintiffs say that in January and February of 1945 
the Washington Daily Post, a morning newspaper publish¬ 
ed in the District of Columbia, has undertaken to conduct 
in the District of Columbia under the sanction of the 
defendant Union, an open competitive meet to determine 
the District of Columbia Amateur Athletic Union cham¬ 
pions among the several classes and weights of amateur 
boxers residing and registered in this area; that the district 
champions so determined will be entitled to enter the na¬ 
tional Amateur Athletic Union competition to determine the 
national champions in their respective weights and classes; 
that only district champions so selected and determined are 
eligible, under the rules of the Amateur Athletic Union of 
the United States to enter the national championship com¬ 
petition; that no registered amateur athlete may compete 
for a district championship or in local competition to de¬ 
termine district representation to competition in the na- 
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tional championship meet except in the district in which 
he is registered and has a bona fide residence; that both 
the district and national championships bring honor and 
renown to the holders thereof which are incapable of meas¬ 
urement in money values; that the plaintiffs herein are 
all boxers, registered as amateurs with the defendant Union, 
in good standing, and were eligible to have entered the said 
competitive boxing meet under the constitutions and by¬ 
laws of the Amateur Athletic Union of the United States 
and its constituent member, the defendant Union. 
7 That they, and each of them made application to 
the Tournament Committee of the Washington Daily 
Post for admission to and competition in said meet; that 
although the said sponsoring Washington Daily Post was 
ready and willing to accept their applications, they and each 
of them were refused permission to enter into said competi¬ 
tion by the Washington Daily Post solely on the ground 
and for the reason that they are Negroes and the sanction 
issued by the defendant Union, through the individual 
defendants, purporting to act in their official capacity as 
the Registration Committee of the defendant Union, ex¬ 
pressly forbade mixed racial competition. 

9. Similar district and opening championships meets 
have been and are conducted in the District of Columbia 
by other sponsors. Plaintiffs and other Negro competitors, 
similarly situated, on whose behalf they sue, are and have 
been consistently debarred from all such competition solely 
because of the hereinabove quoted unlawful limitation in¬ 
serted in every sanction issued by the defendants. Numer¬ 
ous complaints have been made to the defendants herein, 
and each of them, on behalf of plaintiffs and other register¬ 
ed Negro amateur athletes of the District of Columbia, yet 
defendants, and each of them have refused and continue 
to refuse to eliminate the aforesaid unlawful provision from 
their sanctions or to permit registered Negro athletes to 
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compete in open, district-wide or championship competi¬ 
tion in the District of Columbia. By the acts and practices 
hereinbefore complained of the defendant Union thereby 
violated in the sanction issued to the Washington Daily 
Post, and in all other sanctions issued by it, and unless 
restrained by this Court will continue to violate, its duty 
as a constituent member of the Amateur Athletic Union 
of the United States, and wilfully, maliciously and unlaw¬ 
fully deprives and will continue to deprive plaintiffs and 
each of them, as well as all others similarly situated on 
whose behalf they sue, in violation of their contract rights 
as members and registered amateur athletes in good stand¬ 
ing with the defendant Union and its parent body, of all 
opportunity to compete in open and district-wide contests 
and in contests for championships of the District of Colum¬ 
bia and of the United States; that plaintiffs have no ade¬ 
quate remedy at law; that they have no remedy save that 
this Court issue its injunction restraining the defendants 
and each of them from issuing and enforcing this 
S and all similar language herein complained of as a 
limitation contained in its sanctions to sponsoring 
individuals, groups or organizations now conducting, or in 
the future to conduct, any athletic meet, event or competi¬ 
tion under the jurisdiction of the defendants, and from 
certifying the winners of the aforesaid Washington Post 
Boxing tournament as the respective district boxing cham¬ 
pions for the various weights, classes and ages represented. 

WHEREFORE, the premises considered, the plaintiffs 
pray: 

I. That the processes of this Court may issue against 
the defendants and each of them requiring them to answer 
the exigencies of this complaint, and that substitute service 
may be allowed in the event that personal service cannot 
be had upon any of the defendants herein. 
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II. That an order be passed herein permanently enjoin¬ 
ing the defendants, and each of them from certifying the 
successful competitors in the aforesaid boxing competition 
sponsored by the Washington Daily Post as district boxing 
champions of the Amateur Athletic Union in their respec¬ 
tive weights, ages and classes for the District of Columbia. 

III. That the defendants, and each of them, lie perma¬ 
nently enjoined from issuing or enforcing any sanction for 
any athletic event, meet or competition to be held in the 
District of Columbia or elsewhere under the jurisdiction 
of the defendants or any of them as an Amateur Athletic 
Union event which contains the language hereinbefore 
quoted and complained of, or similar language purporting 
in any manner to restrict the competition of qualified per¬ 
sons registered with or certified by defendant Union and its 
parent body to any one group or groups on account of the 
race or color of the competitors. 

IV. And for further relief these plaintiffs pray, on 
behalf of themselves and all others similarly situated, on 
whose behalf they sue, that this court may issue its decree 
declaring that the practice and custom of the defendants 
and each of them in issuing sanctions for amateur athletic 
competitions which contain any language restricting compe¬ 
tition to members of the white or Xegro races only, and 
forbidding mixed racial competition is violative of the 
contract rights of the plaintiffs and all other members 
in good standing of the defendant Union and of the 
Amateur Athletic Union of the, United States, and is in 

violation of the Constitutions and By-Laws of the 
9 Amateur Athletic Union of the United States and of 

the defendant Union, and that the defendants, and 
each of them have neither the authority nor right to prevent 
any qualified amateur athlete, registered with or certified 
by the Amateur Athletic Union of the United States or the 
defendant Union, and in good standing therein, from com- 
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peting in any event held under their jurisdiction, on account 
of his race or color. 

i 

V. And for such other and further relief, including their 
costs herein expended, as may to the Court seem just and 
proper. 


GEORGE E. C. HAYES, 
613 “F” Street N. W., 

LEON A. RANSOM, 

1512 Girard Street N. E., 

WILLIAM H. HASTIE, 
615 “F” Street N. W. 
Washington, D. C., 
Attorneys for Plaintiffs. 
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Summons. 


10 DISTRICT COURT OF THE UNITED STATES 


FOR THE 

DISTRICT OF COLUMBIA 
.Division. 


1. AY ILLIE F ARK ALL 

2. Edward AYilliam Banks, by his parent and next 
friend, Matilda Banks 

3. Henry David Porter, by bis parent and next 
friend, Annie Porter 

4. John Jones, by his parent and next friend, 
Eliza Jones 

5. Robert Elkerson, by his parent and next friend, 
Sara AYilliams 

Plaintiffs ► 
v. 

1. District of Columbia Amateur Athletic 
Union a Corporation (17th & Mass. Ave. S. E.), 

2. E. Joseph Aronoff (647-E. St., N. AY.), 

3. Joseph Bebtolini (307 Todd Place, N. E.), 

4. Ralph Foster (1736 G N. AY.), 

5. AAA C. Robbins (1527 Otis St., X. E.), 

6. Charles M. Fife (17th & Mass Ave., S. E.) 

Defendants. 


• 

t'- 

Ci 

o 

ac 

w» 




To the above named Defendants: 

You are hereby summoned and required to serve upon 
George E. C. Hayes, Leon A. Ransom, William H. Hastie, 
plaintiffs’ attorneys, whose address 613 F Street N. W. 
an answer to the complaint which is herewith served upon 
you, within 20 days after service of this summons upon you, 
exclusive of the day of service. If you fail to do so, judg¬ 
ment by default will be taken against you for the relief 
demanded in the complaint. 

CHARLES E. STEAYART, 
Clerk of Court. 

By Anne W. Lyddane, 

Deputy Clerk. 

Date: March 14, 1945 [Seal of Court] 

Note.— This summons is issued pursuant to Rule 4 of the 
Federal Rules of Civil Procedure. 





13 


11 Return on Service of Writ. 

I hereby certify and return, that on the 14th day of 
March 1945, I received the within summons and complaint 
and served a copy of said summons and complaint by de¬ 
livering a copy of said summons and complaint to the with¬ 
in named defendants: District of Columbia Amateur 
Athletic Union, a Corp., by personally serving Chas. M. 
Fife, member of Corp., 3/15/45; E. Joseph Aronoff, per¬ 
sonally, 3/19/45; Joseph Bertolini, personally 3/16/45; 
Ralph Foster, personally, 3/15/45; W. C. Robbins, per¬ 
sonally, 3/19/45; Charles M. Fife, personally, 3/15/45. 
Marshal's Fees 

Travel.$. 

Service.6.00 

C. MICHAEL KEARNEY, 

United States Marshal . 

W. TUCK, A. STAFFORD, E. WARREN, 
By S. McClay, F. Weinrich, W. Tuck, 
Deputy United States Marshal , 

(N. R.) 

Subscribed and sworn to before me, a this 

day of 19. 

[seal] 

Note. —Affidavit required only if service is made by a 
person other than a United States Marshal or his deputy. 
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Motion to Dismiss. 

The defendants move the Court as follows: 

1. To dismiss the action because the Complaint fails 
to state a claim against the defendants, or any of them, 
upon which relief can be granted. 
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Reference is made in support jof this motion to the affi¬ 
davit of 0. U. Singer, President; of the defendant, District 
of Columbia Association Amateur Athletic Union, attached 
hereto as Exhibit A. 

LEO A. ROVER, 

206 Southern Building, 
Washington 3, D. C., 
Attorney for Defendant*. 
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Exhibit No. 1. 


SUPPORTING AFFIDAVIT OF 0. U. SINGER, PRESI- 
! DENT OF THE DEFENDANT, DISTRICT OF 
COLUMBIA AMATEUR ATHLETIC UNION. 

(Filed April 4, 1945.) 

DISTRICT OF COLUMBIA, TO-WIT: 

i 

0. U. SINGER, on oath deposes and says that he is presi¬ 
dent of the District of Columbia Association Amateur 
Athletic Union, one of the defendants herein; that the de¬ 
fendants, other than the corporate defendant, are all the 
members of the Registration Committee of the defendant 
corporation; that the only power and function of said 
registration committee in so tar as individuals are con¬ 
cerned, is upon application duly made to said Committee 
to determine whether in its opinion the applicant is en¬ 
titled to the status of an “amateur athlete” and if it makes 
a determination that the applicant is entitled to such status 
it issues to him upon the payment of a nominal fee, a 
certificate reading as follows: 1 

“This certifies that i is an 

Amateur Athlete registered with the District of Co¬ 
lumbia Association Amateur Athletic Union of the 
United States. 


Secretary, A. A. U. Chairman, 

Registration Committee 
This Ticket Expires.19. 
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And that if at any time .the amateur status of one regis¬ 
tered with it as a amateur athlete is questioned, it is the 
duty of said Registration Committee to make inquiry con¬ 
cerning the status of such individual and if convinced that 
the athlete in question has done anything to forfeit 
14 his amateur status, it may inflict such penalty upon 
him as it may deem just. 

That the granting of registration to an applicant merely 
certifies 'that said individual is, in the opinion of .the Dis¬ 
trict of Columbia Association Amateur Athletic Union, an 
“amateur athlete”; such registration does not grant any 
right or privilege to such athlete to compete in athletic 
events held in the District of Columbia or elsewhere, as 
the admission of amateur athletes to participation in 
athletic events sanctioned by the Amateur Athletic Union 
of the United States is a matter entirely within the discre¬ 
tion of those operating such events, the only restriction 
being that the events sanctioned by the Amateur Athletic 
Union of the United States is that those athletes partici¬ 
pating must be registered as amateur athletes with the 
local union of the Amateur Athletic Union that exercises 
jurisdiction over the region in which the athlete resides. 

That it has been the policy of the defendant corporation 
ever since its organization in the year 1935 not to sanc¬ 
tion mixed racial athletic competition, following in this re¬ 
spect the policy in force in the District of Columbia con¬ 
cerning recreational and athletic facilities operated and 
maintained by the District of Columbia; that pursuant to 
this policy, if and when any Club or organization in the 
District of Columbia desires to conduct athletic events or 
meetings exclusively for participants of the colored race, 
the defendant corporation and its Registration Committee 
will grant a sanction to such events under the same terms 
and conditions that it sanctions such events to be partici- 
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pated in solely by athletes of the Caucasian race and with 
the understanding that athletes of the Caucasian race shall 
not be allowed to participate in such events being 
15 held exclusively for members of the colored race. 

That under the rules of the Amateur Athletic 
Union of the United States, it is| not required that a regis¬ 
tered amateur athlete, before being permitted to enter a 
National Championship, must first compete in the District 
in which he is registered and has a bona fide residence; 
that as a matter of fact, several well known athletes of the 
colored race, residents of the District of Columbia, who did 
not compete in mixed amateur athletic events held in this 
District, have entered and competed in National Champion¬ 
ship competitions held under the auspices of the Amateur 
athletic Union of the United States. 

That as aforesaid stated, the only right accorded to per¬ 
sons granted registration as amateur athletes by the cor¬ 
porate defendant and its Registration Committee, is a 
status as an amateur athlete and the question as to what 
athletic competitions they shall be allowed to participate 
in are matters to be decided by those in charge of the 
athletic event in question. 

/*/ 0. U. SINGER, 

0. U. Singer, President, 

District of Columbia Association Amateur 
Athletic Union. 

I 

Subscribed and sworn to before me this 3rd day of April, 
A. D., 1945. 


CHAS. W. PECKHAM, 
Notary Public, D. C. 
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16 Points and Authorities in Support of Motion 

to Dismiss. 


Civil No. 28,097. 

As set forth in the supporting affidavit of 0. U. Singer, 
President of the District of Columbia Association Amateur 
Athletic Union, one of the defendants herein, the only right 
accorded an individual who is registered as an amateur 
athlete by the defendant corporation and its registration 
committee, is to certify that the individual so registered 
has the status of an amateur athlete and the question as 
to his participation in any athletic event is to be decided 
by those in charge of such event. 

It is obvious, therefore, that no rights of the plaintiffs, 
or any of them, have been violated by defendants, or any 
of them. 

LEO A. ROVER, 

206 Southern Building, 
Washington, D. C., 
Attorney for Defendants. 

17 Copy of foregoing Motion, Supporting Affidavit 
and Points and Authorities this 4th day of April, A. 
D., 1945 mailed, postage prepaid, to George E. C. Hayes, 
Esq., one of the Attorneys for the Plaintiffs. 

LEO A. ROVER, 

206 Southern Building, 
Washington 5, D. C., 
Attorney for Defendants. 
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18 Points and Authorities in Opposition to Motion 

to Dismiss. 

Civil Action No. 2S097. 

(Filed May 13, 1945.) 

The motion of the defendants to dismiss the complaint 
herein purports to be based upon alleged failure of the 
plaintiffs to state a claim upon which relief can be granted. 
Unless the complaint is inadequate on its face, the motion 
is hot a proper one under Rule 12 (b) of the Rules of Civil 
Procedure. 

In fact, the motion fails to state and does not attempt to 
state any respect in which the complaint is insufficient. In¬ 
stead it seeks through an appended affidavit to deny cer¬ 
tain allegations of the complaint and to offer evidence con¬ 
testing matters properly alleged in the complaint. This 
is the function of an answer and not of a motion to dismiss, 
and such a motion is properly denied. 

McConville v. District of Columbia, 26 F. Supp. 

295. 

Brandenburg v. Brandenburg, No. 10210, Dist. Ct. 

D. C., 70 Wash. L. Rep. 429. 

Sherman v. AYanamaker, (Dist. Ct. X. Y.) 29 F. 

Supp. 650. 

More specifically, the complaint itself alleges, in para¬ 
graph 4, that the individual defendants, acting as members 
of the Registration Committee of the defendant corporation 
“are given plenary power over • • * the sanction- 

19 ing of all amateur athletic contests held in the Dis¬ 
trict of Columbia.” Paragraph 7, which follows, 

i 

states as the gravamen of the complaint that the defend¬ 
ant corporation and the defendant members of its registra¬ 
tion committee, through unlawful and arbitrary restrictive 
provisions in their sanctions excluded plaintiffs and all 
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other Negroes from “competing in District-wide open and 
championship events, tournaments and competition.’’ 
Paragraph 8 alleges that such unlawful action has operated 
to exclude plaintiffs from the District-wide Champion¬ 
ship Boxing Tournament conducted by the Washington 
Post to determine local champions eligible to compete in a 
national championship tournament. It is further alleged 
in paragraph 7 that under the rules of the defendant cor¬ 
poration and a parent corporation, The Amateur Athletic 
Union of the United States, defendants have deprived 
plaintiffs of valuable rights and privileges which are 
theirs, both as registered amateur athletes and bv virtue 
of their contracts with defendants. 

It is the sole purpose and effect of the defendants’ motion 
to dismiss to deny certain of these allegations. Plaintiffs 
propose to prove these allegations when the matter is at 
issue on its merits. Defendants may not avoid meeting the 
issue on its merits by incorporating the substance of their 
answer in an alleged motion to dismiss. 

But even if the matters alleged in the motion and affi¬ 
davit were properly considered at this stage of the litiga¬ 
tion, they are self-contradictory and in fact admit the 
essential allegations of the complaint. 

Defendants’ affidavit purports to show that it is not 
defendants but other organizations and individuals con¬ 
ducting tournaments who control the participation of regis¬ 
tered athletes herein. Yet page 2 of the affidavit admits 
that the sanctions issued by the defendants prohibit regis¬ 
tered Negroes from competing in contests in which white 
athletes are to participate. Thus, in view of the alle- 
20 gation in paragraph 8 of the complaint that the 
Washington Post “was ready and willing to accept 
defendants as competitors in the boxing tournament now in 
question,” but refused their permission to enter into said 
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competition “solely on the ground and for the reason that 
they are Negroes and the sanction issued by the defendants 
expressly forbade mixed racial competition,’’ it is clear, by 
defendants’ own admission, that their action has deprived 
plaintiffs of all opportunity to participate in District Cham¬ 
pionship Amateur Boxing competition and in national 
championship competition from which the representatives 
of the District were to be determined by the aforesaid Dis¬ 
trict Championship Tournament. 

Wherefore, plaintiffs respectfully submit that the mo¬ 
tion to dismiss should be denied and the defendants re¬ 
quired to answer the exigencies of the complaint. 

j 

GEiOKGE E. C. HAYES, 

613—F—Street, N. W., 

LEON A. RANSOM, 

1512 Girard Street, N. E., 

1 WILLIAM H. HASTIE, 

615—F—Street, N. W., 
Washington, D. C., 

Attorneys for Plaintiffs. 

5/17/45 

Copy mailed to Attorney 

for defendant Leo A. Rover, Esq. 

Postage prepaid. 

George E. C. Hayes. 
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Memo of Justice McGuire, June 26, 1945. 

21 


Farrall, et al., 


vs. 


District of Columbia Amateur Athletic 
Union, a Corporation, et al. 


Civil Action 
No. 28097 


Motion to dismiss granted. 

(“No present controversy subject to judicial deter¬ 
mination—Post boxing competition past. Declaratory 
judgment application denied, no justifiable contro¬ 
versy, hence judicial function may not be appropriate¬ 
ly exercised.”) 


22 Order Granting Motion to Dismiss Complaint and 
Denying Application for Declaratory Judgment. 

This cause, coming on to be heard on the Motion to Dis¬ 
miss the Complaint, Points and Authorities in support 
of and in opposition to said Motion and after argument of 
counsel in open Court, it is by the Court this 27th day of 
June, A. D., 1945, 

ORDERED, that the Motion to Dismiss be granted and 
the Application for Declaratory Judgment be denied. 

MATHEW F. McGUIRE, 
Justice. 

No objection as to form: 

George E. C. Hayes, 

Leon A. Ransom, 

William H. Hastie, 

Attorneys for Plaintiffs. 
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Notice of Appeal. 


(Filed July 3, 1945.) 
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Willie Farrall, et al ., 

Plaintiffs , 

vs. 

District of Columbia Amateur Athletic 
Union, a corporation, 

Defendants. 


Civil No. 28097. 


Notice is hereby given this 3d day of July, 1945, that 


hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 27th day of June, 1945 in favor of Defend¬ 
ants against said Plaintiffs. 

GEORGE E. C. HAYES, 

l 

Attorney for . 


Leo A. Rover, Esqr., 
Southern Building, 
Washington. 
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24 Designation of Record. 

Civil Action Xo. 281)97. 

The Clerk oi' Court will please designate in ihe above 
entitled cause the following: 

1. Plaintiffs’ complaint and summons. 

2. Defendants’ motion to dismiss; Points and Authori¬ 
ties, and Exhibit 1. (Supporting Affidavit.) 

3. Points and Authorities in opposition to Motion to 
Dismiss, as tiled by plaintiffs. 

4. Order granting Motion to Dismiss and Denying Ap¬ 
plication for Declaratory Judgment (McGuire, J.). 

5. Plaintiffs’ Notice of Appeal. 

6. Memorandum of Justice McGuire. 

7. This designation. 


GEORGE E. C. HAYES, 
Attorney for Plaintiffs, 
613—F—Street, X. W. 

Copy of the foregoing Designation 
of Record mailed, postage prepaid, 
this 14th day of July, 1945, to 
Leo Rover, Esquire, Attorney for 
Defendants, Southern Building, 

Washington, D. C. 

George E. C. Hayes, 

Attorney for Plaintiffs. 
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NO. 9084 

BRIEF OF APPELLEES 


(Hniteb States Court of Appeals 


District of Columbia 


Willie Farrall, et al, 

Appellants, 

i 

vs. 

District of Columbia Amateur Athletic Union, 
a Corporation, e]t al, 

Appellees. 


Appeal from the District Court of the United States 

for the District of Columbia 

| 

Leo A. Rover 
20^ Southern Building 

Washington, D. C. 

. | 

Attorney for Appellees 


Wilson - Epxs Painting Oo. — RE 6003—Washington l. D. O. 
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Umteb States Court of Appeals 

District of Columbia 
No. 9084 

Willie Farrall, et al, 

Appellants, 

vs. 

District of Columbia Amateur Athletic Union, 
a Corporation, et al, 

Appellees. 

Appeal from the District Court of the United States 
for the District of Columbia 

BRIEF OF APPELLEES 
COUNTER-STATEMENT OF THE CASE 

Appellants’ statement of the case, up to the point of 
describing appellees’ defense, is accurate. 

In argument before the lower court and in their brief 
here, the appellants evidently misapprenhended appellees’ 
position. 

That position, as set forth in the motion to dismiss 
and the supporting affidavit, simply stated, is: The only 
right, contractual or otherwise, granted to the appellants, 
by virtue of the registration certificate, is the recognition 
by the District of Columbia Amateur Athletic Union of 
their amateur athletic status, so that if they desire to 
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compete in athletic events sanctioned by the Amateur 
Athletic Union of the United States, wherein all partici¬ 
pating must be “amateurs”, such registration certificate 
is prima facie proof of their “amateur” athletic status; 
that the holder of such a certificate is neither promised 
nor granted the right to participate in any athletic con¬ 
test i that while it is true it has been the policy of the 
corporate defendant, since its organization in 1935, not 
to sanction mixed racial athletic competition (following 
in this respect the policy in force in this District con¬ 
cerning recreational and athletic facilities operated and 
maintained by the Municipality), and that pursuant to this 
policy the appellees will not sanction athletic events per¬ 
mitting mixed racial competition, (App. 15-16), that policy 
in on wise violates the contractual rights of the appellants 
and, accordingly, the Complaint fails to state a claim 
against the appellees, (App. 17, 13). 

Nowhere in the record do the appellees attempt a “justi¬ 
fication” of their policy; their position is that the appel¬ 
lants do not have sufficient legal interest to object to 
this policy and that whether the policy is wise or other¬ 
wise, is not a question involved in this proceeding. 

! SUMMARY OF ARGUMENT 

I 

The controversy is moot and there is no justiciable 
question before the court, because the Washington Post 
Tournament has been fully completed and there is no like¬ 
lihood of a repetition of the supposed injury. 

II 

The Complaint, read in conjunction with the motion to 
dismiss and supporting affidavit, states no claim against 
appellees, because in the present state of the record it is 
obvious no rights of the appellees have been violated. 
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ARGUMENT 

I 

THE CONTROVERSY IS MOOT 

As pointed out in the lower court’s memorandum, and as 
admitted in the complaint, the Washington Post Tourna¬ 
ment was a thing of the past when this matter came on for 
argument; the complaint itself was not filed until March 
14, 1945, while the tournament was held in January and 
February, 1945, (R. 21, 7). 

Other athletic events may or may not be held where the 
same question will be involved. 

In the cases cited by the appellants, it seemed obvious 
that by reason of the peculiar circumstances involved, 
there was a strong likelihood that the conduct complained 
of would be repeated; here we have no such situation. 

If the same situation threatens to re-occur, enough notice 
in advance of the holding of the tournament will be brought 
home to the appellants, and those similarly situated, so 
that their rights may be thoroughly tested in court in 
ample time. 

The lower court, therefore, had no justiciable question 
before it. 


II 

THE COMPLAINT, READ IN CONJUNCTION WITH 
THE MOTION TO DISMISS AND SUPPORTING 
. AFFIDAVIT, STATES NO CLAIM AGAINST THE 
APPELLEES.: 

Under the provisions of Rule 56 of the Federal Rules 
of Civil Procedure, one of the methods whereby a final 
determination of a law suit may be had, without the delay 
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and expense of a trial, is by filing a Motion for a summary 
judgment, which may be supported by affidavits and other 
extraneous evidence, such as a deposition. 

This form of pleading constitutes a “speaking demur¬ 
rer^. There can be no doubt, this practice is not only ap¬ 
proved but created by the rule. 

For a recent application of this rule, see Burman vs. 
Lenkin Construction Co., No. SS17 in this Court, decided 
May 14, 1945. In that case, the deposition of the appellant, 
Burman, was used as a supporting document to the motion 
for a summary judgment, and this court held that despite 
the allegations of coercion in the complaint the deposition 
clearly negatived the charge of coercion, and the judgment 
granting a motion for summary judgment was affirmed. 

In Central Mexico Light and Power Co., et al vs. Munch, 
116 F (2), S5, and National War Labor Board vs. Mont¬ 
gomery Ward and Co., 79 U.S. App. D.C., 200; 144 F(2), 
548, the courts distinctly held that affidavits may be used 
either in connection with a motion for summary judgment 
or a motion to dismiss. 

In the Montgomery Ward and Co. case, supra, wherein 
both a motion for summary judgment and a motion to 
dismiss were filed, this court said: 

“Even if the complaint had stated a sufficient claim, 
the uncontradicted affidavits of the defendants would 
have shown that there was no genuine issue as to any 
material fact, and their motion for summary judgment 
should, therefore, have been granted. In our opinion, 
the affidavits were pertinent, also, to the motion to 
dismiss.” (The Italics supplied). 

The rationale of these and other decisions of similar 
import is that despite the allegations of the complaint, 
uncontradicted affidavits attached to the motion to dismiss 
may demonstrate that there is no genuine issue as to any 
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material fact; in which case allegations of fact contained 
in the complaint, which standing alone would make out 
a prima facie case demanding a trial on the merits, are 
now swept from the picture by the uncontradicted affidavit 
attached to the motion, demonstrating that what seemed 
to be an issue of fact raised in the complaint is not a gen¬ 
uine issue at all. 

And that is exactly the situation here involved. 

The basis of appellants’ case is that they are “amateur 
athletes, registered as such and in good standing with 
the (the corporate defendant) and with the Amateur Ath¬ 
letic Union of the United States,” (App. 2), and “that by 
virtue of registration with and payment of the annual fee 
to the Amateur Athletic Union of the United States, as 
has been done and paid by each of these (appellants) 
• • • • they, in common with every other registered 

athlete member of the Amateur Athletic Union of the 
United States, acquired and now possess the right and 
privilege of competing in events sanctioned by, and with, 
and against amateur athletes registered with the Amateur 
Athletic Union of the United States.” (App. 6). 

Now, once the “fact” of their registration is admitted, 
(as it freely is), the remaining question is one of “law”; 
namely, what legal rights flow from the registration con¬ 
tract; or, stated differently, what are the terms and con¬ 
ditions of the contract of the parties. 

The uncontradicted affidavit of the appellees contains 
an exact copy of the contract; it reads: 

“ This certifies that is an 

Amateur Athletic registered with the District of 
Columbia Association Amateur Athletic Union of 
the United States. 


Secretary, A.A.U. Chairman, 

Registration Committee 
This Ticket Expires.19 .” (App. 14) 
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The form of the contract is not in dispute; appellants 
stand or fall on the legal effect of this contract; they 
point to no provisions of the Constitution or By-Laws of 
either the American Amateur Athletic Union of the United 
States or of the District of Columbia Amateur Athletic 
Union that adds a jot or tittle to this admitted contract. 

They had full opportunity to file counter affidavits setting 
forth an enlargement or amplification of the contract, by 
the Constitution or By-Laws or Resolutions of either or 
both athletic unions; but no such ‘affidavits were filed and 
this contract stands alone as the agreement of the parties. 

The appellants are attempting to read into the contract 
something that simply is not there. 

In their brief they say, “Appellants propose to prove 
these allegations (of the complaint) when the matter is at 
issue on its merits.” (R. 9). 

It is a familiar rule of pleading that all material allega¬ 
tions of fact set forth in a complaint are admittel by a 
motion to dismiss; appellees accordingly admit the reg¬ 
istration of the appellants, the holding of the Post Tourna¬ 
ment, and the language inserted by the Registration Com¬ 
mittee in every sanction issued for amateur contests held 
in this District; there is no occasion to offer evidence to 
prove these allegations of fact; they are admitted. 

The question before the lower court was: Assuming those 
facte to be true, does the complaint state a cause of action? 

While that court found that no justiciable controversy 
existed, suppose it had gone a step further, would it not 
have been obliged to hold that the complaint stated no cause 
of action founded as it was on an alleged breach of con¬ 
tract. It is obvious from the record that the admitted 
contract only granted an amateur athletic status to the 
appellants and that no claim was being made that their 

right to that status was being breached, but that the onlv 

' • 

breach complained of was of certain terms and conditions 
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that were no part of the admitted contract between the 
parties. 


CONCLUSION 

It is obvious from the record that no rights of the appel¬ 
lants have been violated by the appellees, and that the 
judgment below should be affirmed. 

Respectfully submitted, 

Leo A. Rover, 

206 Southern Building 
Washington, D. C. 

Attorney for Appellees. 


